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the normal course of events, the Company must have noticed them. The telephone
call from Burgess on the night of March 28 to James Scobell, already discussed
earlier in this report, carried no weight in view of the fact that George Scobell had
no knowledge of such a call, until after the layoff of Joshua and David Whitaker.
On the basis of the credited testimony of George Scobell, James Scobell, and J.
Arthur McGee and upon the entire record, I find that Joshua and David Whitaker
were temporarily laid off on March 29 without definite promise of recall by George
Scobell because he believed it was necessary to reduce the payroll. I further find
that George Scobell, prior to their layoffs, had no knowledge that they had signed
cards for the Union or that they had engaged in any concerted activity. An em-
ployer may discharge or lay off employees for any reason, or for no reason, so long
as such action is not motivated by discriminatory motives violative of the Act. In
the absence of any knowledge on the part of George Scobell that Joshua and David
Whitaker had signed cards for the Union or had engaged in concerted activity, I find
that the General Counsel has failed to prove with the required preponderance of evi-
dence that their layoffs were motivated by reasons violative of the Act. Accordingly
the complaint to the extent that it alleged that Joshua and David Whitaker were laid
off in violation of the Act should be dismissed.

B. The alleged refusal to bargain

The complaint alleged and the answer denied that on March 29, 1957, and at
various times thereafter, the Union requested the Company to bargain collectively
in respect to rates of pay, wages, hours of employment, or other conditions of em-
ployment with the Union as the exclusive representative of all employees of the
Company in the unit as described. The answer admitted that the Company refuses
and continues to refuse to bargain collectively with the Union as the exclusive repre-
sentative of all employees in the unit as described.

The complaint alleged, the Company stipulated, and I find that all truckdrivers
and warehousemen employed by the Company at its Rochester plant, exclusive of
office clerical employees, salesmen, guards, professional employees, and supervisors
as defined in the Act, constitute a umt appropriate for the purposes of collective bar-
gaining within the meaning of Section 9 (b) of the Act.

The parties stipulated that for the payroll week ending Wednesday, March 27,
and up to and including March 29 (with the reservation that the status of George
Spallato, Joshua Whitaker, and David Whitaker on March 29 be determined from
the record) the unit comprised the following 12 employees: William Setter, Gerald
N. McMullen, Kenneth Osborn, George Phifer, David White, Arnold Clark, Lloyd
McMurtrie, Willis Peglow, Harold Stephenson, David Whitaker, Joshua Whitaker,
and George Spailato. It was further stipulated that the status of John E. Willams,
a truckdriver, be determined from the record as to whether or not he should be
counted as a member of the unit. Williams on March 29 was still temporarily dis-
abled as a result of an industrial accident while working for the Company, and was
drawing compensation payments under the Workmen’s Compensation Law.!1 T ac-
cordingly find that John E. Williams should be included within the unit, thus bringing
the total number of employees in the unit to 13. When George Spallato was dis-
charged for cause and Joshua Whitaker and David Whitaker were laid off for eco-
nomic reasons without definite promise of recall, the number of employees in the
unit was reduced to 10 employees on the morning of March 29. After the separation
of George Spallato, Joshua Whitaker, and David Whitaker, Anthony Cuseo, on be-
half of the Union, telephoned to George Scobell on March 29 and stated that the
Union represented a majority of the employees in the unit and requested a meeting
to bargain on a contract. The Company refused to meet with the Union. At no
other time did the Union request bargaining negotiations.

The question to be determined is whether the Union represented an uncoerced
majority of the employees in the unit on March 29 when it requested the Company
to meet and bargain for a contract. The Union had five cards signed by employees
(excluding the cards from George Spallato and Joshua and David Whitaker) whose
validity is not questioned.’? The sixth card, necessary to give the Union a majority,
was signed by David White. George Spallato testified that David White signed his

11 While he was temporarily disabled, the Company hired Howard Burgess on a day-to-
day basis as a truckdriver Burgess signed a card on March 27 which has not been
considered in determining whether or not the Union had a majority because Burgess
voluntarily quit his job on March 28.

13 Those five cards are from Harold Stephenson, Willis Peglow, Lloyd McMurtrie,
George Phifer, and Arnold Clark,
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card in Sterling’s Diner on March 28, 1957, while White was eating breakfast; that
White there signed the card and returned it to Spallato with the remark, “This should
have been done long ago.” David White testified that while he was at breakfast at
Sterling’s restaurant on Thursday morning, Spallato came in and asked him how he
would like $2.08 per hour; that when White inquired how that could be, Spallato
explained to him there would be a union coming in Monday morning because “it
will go through this week” and if he did not cooperate, White would be left without
a job. White’s card is dated March 28, 1957. White did not deny that the card
was signed by him on March 28 but testified that he did not remember when he
signed 1t; that possibly it was March 28 and possibly some other time. In view of
the fact that the card is dated March 28 and was one of the cards turned over to
Anthony Cuseo by Spallato and in Cuseo’s possession on March 29 when the Union,
through Cuseo, requested a meeting to bargain with the Company, I find that White
did sign it in Sterling’s Diner on the morning of March 28, 1957. I further find on
the testimony of White which I credit that Spallato stated to him that White would
be without a job if he did not cooperate when the Union came in Monday morning
because “it would go through this week.” That statement by Spallato implied an
immediate exclusion of White on Monday morning next, “when the Union came in”;
and as such was coercive and unlawful. See, N. L. R. B. v. James Thompson & Co.,
208 F. 2d (C. A. 2) 743 at 746, 747, where the court stated:

Although we held during the Wagner Act that it was not necessarily unfair for
a union solicitor to tell an employee that he would lose his job 1f he did not
join [cases cited], we distinguished between a case where the statement was no
more than a declaration of what would happen if the union won and secured
a closed shop, and a statement that implied an immediate exclusion, if the ma-
jority decided for a union. [Case cited.] Now that a closed shop is unlawful,
we do not see how it can be other than unlawful to secure votes by saying that, if
the union wins, the employee will lose his job, for he can always keep it by
later joining the union. Indeed, we do not understand that the Board differs
as to this.

1 have therefore excluded the designation by White in computing the number
of employees who designated the Union as their bargaining representative. Accord-
ingly, I find that at the one and only time that the Union made its request to bargain,
March 29, 1957, the Union did not represent an uncoerced majority of the 10 em-
ployees in the appropriate unit.!? I further find therefore that the Company did not
violate the Act when it refused to bargain with the Union as alleged in the com-
plaint. The complaint insofar as it alleged that the Company violated Section
8 (a) (5) of the Act should be dismissed.

C. Interference, restraint, and coercion

After the refusal of the Company to recognize the Union on March 29, some of
the employees went on strike on Saturday, March 30. The strike was called by the
Union to achieve recognition of the Union by the Company and for remnstatement
of George Spallato and Joshua and David Whitaker. The strike has continued
and was still in effect at the conclusion of the hearing herein on December 3, 1957.
Since it has been found that the Company did not violate Section 8 (a) (3) of the
Act in discharging George Spallato and laying off Joshua and David Whitaker, and
did not violate Section 8 (a) (5) of the Act in refusing to recognize and bargain
with the Union, the strike which followed and continued was not an unfair labor
practice strike.

The complaint alleged and the answer denied that the Company, in violation of
Section 8 (a) (1) of the Act, interfered with, restrained, and coerced its employees
through (1) Roy Eddy, its supervisor, on or about March 29 interrogating employees
concerning their union membership, views and activities, and interrogating employees
concerning the union membership, views and activities of other employees, and
threatening employees with discharge because they engaged in umion activity; and
(2) J. Arthur McGee, the office and credit manager, on or about March 31 interro-
gating employees concerning their own membership, views and activities; threatening
employees with economic reprisals if they did not abandon the strike, and on or
about April 18, instigating, preparing, and sponsoring a petition for certification
and causing its employees to file said petition in Case No. 3-RC-1863 for the pur-
pose of having its employees repudiate the Union.

13 The remaining four employees in the unit were John E. Williams, who did not sign his
card until March 30; William Setter, Kennleth Osborn, and Gerald N. McMullen, who
did not sign cards.
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On March 29, about 8:30 in the morning (which was about an hour and a half
after the discharge of Spallato and the layoffs of Joshua and David Whitaker) em-
ployee Harold Stephenson was loading his truck with the assistance of Roy Eddy.
Eddy asked Stephenson if there were any more signed up for the Union. Stephen-
son rephied that he imagined there were. Eddy answered that if there were he would
fire every man; that if the “Old Man” knew it he would fire every man that was
signed up. Stephenson replied that if that happened he might as well close the
place. The foregoing findings are based on the credited testimony of Harold
Stephenson. I do not credit Eddy’s denials.

On March 29, about 3:30 in the afternoon, employee Arnold Clark returned
to the plant after making his truck deliveries. Roy Eddy asked him if Clark had
signed a union card. When at first Clark did not answer, Eddy pressed for a reply
by saying “Did you or didn’t you?” Clark then replied that he had signed a card.
Eddy asked him where he had obtained the card and Clark told him that “Sunny”
(George Spallato) had given it to him. The foregoing findings are based on the
credited testimony of Arnold Clark. I do not credit Eddy’s denials.

On March 29, about 12:30 in the afternoon, while Willis Peglow was in the
coffee room at the plant, Roy Eddy asked him if he had signed a union card and
Peglow replied that he had not. Eddy told him that everyone “that is signing union
cards will be fired.” Later on the same day, about 1:30 in the afternoon, Peglow
went to Eddy and told him he had told him a falsehood when he said he had not
signed a union card and then told Eddy that he had signed a card. Eddy replied,
“Well, I don’t know how long you will be here.” Peglow answered by saying, “I
don’t care, Roy, how long I am here.” Eddy then asked Peglow why he had signed
a card and Peglow answered that it was the best thing that ever happened here.
Eddy stated, “If they don’t get a union in here it will be worse than ever because
they will have a whip over you all the while.” Peglow replied that he did not
think it would be any worse than it is right now. The foregoing findings are based
on the credited testimony of Willis Peglow. I do not credit the denials of Eddy.

On Sunday, March 31, Arnold Clark testified that J. Arthur McGee, the office and
credit manager, telephoned to him and asked if he had quit his job because James
Scobell had told him that he had turned in his key. Clark testified that he told
McGee he had not quit but was out on strike; that McGee asked him if he had
joined the Union to which Clark answered in the affirmative and McGee told him
if he was not in on Monday morning, McGee would consider that he had quit and
his insurance would be canceled. J: Arthur McGee testified that he telephoned to
Clark on Sunday because James Scobell had told him that Clark had turned in his
key to the overhead door and wanted to know if Clark had quit because of an
insurance policy which included additional insurance coverage for Clark’s dependents
for which additional coverage Clark paid through payroll deductions (insurance
on Clark himself was paid for entirely by the Company). McGee denied that
he asked Clark if he had joined the Union. McGee testified that he informed Clark
that the fellows could do as they wished but if they were not back to work on
Monday morning the Company would probably presume they had quit. Thus, by
McGee’s statement to Clark, the substance of which was that if they were not back
to work on Monday, they would be considered as having quit their employment
and their insurance would be canceled, the Company engaged in unlawful threat of
reprisal if they did not abandon the economic strike and return to work, in viola-
tion of Section 8 (2) (1) of the Act. Kerrigan Iron Works, Inc., 108 NLRB 933 .14
Here, as in Kerrigan, the Company reinstated Joshua and David Whitaker who
applied for work subsequent to Monday, April 1, without any discrimination, and
the record here, as in Kerrigan, does not disclose any evidence that there were others
who were denied reinstatement by the Company after April 1. Thus, as in Kerrigan,
it is my opinion that the Company did not in fact impair the protected status of
the striking employees by McGee’s statement to Arnold on March 31, nor do I
believe that McGee’s statement prolonged the strike or converted it from an economic
strike to an unfair labor practice strike. As the Board stated in Harcourt and Co.,
Inc., 98 NLRB 892, 909: ° '

It is well established that an employer’s unfair labor practices during an
economic strike do not per se convert it into an unfair labor practice strike,
absent proof of causal relationship between the unfair labor practices and the
prolongation of the strike.

At the hearing herein the General Counsel introduced no evidence from which
it could be inferred that the purpose of the strike (reinstatement of Spallato and

% Cf Associated Wholesale Grocery of Dallas, Inc, 119 NLRB 41,
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Joshua and David Whitaker, and recognition of the Union) had in any way changed
because of the unfair labor practices in question. I believe that the Board’s decision
in the Kerrigan case, supra, applies here, and accordingly I find that McGee’s admitted
statement to Clark was a threat of discharge and therefore violative of Section 8
(a) (1) of the Act, and was not an actual discharge of the economic strikers who
did not report to work on April 1 and did not prolong nor convert it into an unfair
labor practice strike,

The General Counsel introduced uncontradicted evidence that the Company
solicited Joshua and David Whitaker to return to work during the strike. Since the
strike was an economic strike and the Company’s solicitations were not accompamed
by threats nor promises of benefits, there was no violation of the Act. Tri County
Employers Association, 103 NLRB 653. Since the Company was not under any
obligation to bargain with the Union it was free to enter into individual contracts
with its employees. Oliver Machinery Corporation, 102 NLRB 822.

The complaint further alleged that, in violation of Section 8 (a) (1) of the Act,
the Company, through J. Arthur McGee, its office and credit manager, instigated,
prepared, and sponsored a petition for certification and caused its employees to file
said petition in Case No. 3-RC-1863 for the purpose of having its employees
repudiate the Union.

On or about April 18, McGee assembled the employees on company time and
property and explained to them a National Labor Relations Board petition Form 502.
He requested and obtained employees’ signatures on this petition. A second petition
was also prepared by McGee because the first petition was returned by the Board as
defective. After the second petition was returned by the Board, McGee then pre-
pared a third petition and a transmittal letter and obtained the signature of employee
McMullen thereto, by going out to the hospital where McMullen was confined be-
cause of a work-connected injury. The third petition was filed by a group of six
employees as an “RC” petition. The petitioners were advised by the Board of the
compliance requirements of Section 9 (f), (g), and (h) of the Act. Employee Wil-
liam Setter by letter made it clear that the petitioners were not a labor organization
but wished an election to settle whether they were to have a union or not. 1 find that
the activities of the Company went beyond instructing their employees on their rights
with respect to the process of labor organization affiliation and activities by providing
company time and property for those activities and by actively securing at least one
signature (McMullen’s) to the petition. By such conduct,-the Company violated
Section 8 (a) (1) of the Act. '

The complaint by amendment further alleged, and the amended answer denied,
that the Company interfered with, restrained, and coerced its employees on or about
May 24 and again on June 5, through George Scobell, vice president, assaulting
employees and union representatives who were engaged in peaceful picketing off the
Company’s premises and putting them in fear of bodily harm and actually causing
bodily harm or batteries by the w111fu1, improper use and manipulation of his
automobile.

The Company offered no evidence to contradict the evidence submitted by the
General Counsel in support of the above allegation but rests upon the position that

. proof of the acts alleged which would be sufficient to warrant upholding the allega-
tion as an unfair labor practice would necessarily constitute sufficient proof for pur-
poses of upholding the crime that was charged on the basis of the same incidents, and
the grand jury having dismissed that complaint and having returned a “No Bill” after
hearing all the testimony and evidence available makes further discussion of the
activity alleged in the amended complaint unnecessary.

I now turn to the consideration of the General Counsel’s testimony. It is clear
that George Scobell did frighten the employees, including the union representative,
by putting them in fear of bodily harm, by the manipulation of his automobile on or
about May 24 and on June 5. Anthony Cuseo, the union representative, testified
that on May 24, shortly after 8. o’clock in the morning, while he was on the picket
line at the entrance to the company property and talking to employee Arnold Clark
who was also there as a picket, George Scobell was driving an automobile and when
it was 10 or 15 feet away from Clark and Cuseo, the car swerved towards them and
they jumped out of the way; the car then swerved left and proceeded 50 feet in a
straight line to park. Cuseo further testified that Spallato and employee Peglow
were on the opposite side of the road and “they kind of laughed about it.”

Willis Peglow testified that on June 5 while he was on the picket line, George
Scobell was driving an automobile down the driveway and when he got about 5 or 6
feet away, at a speed of 35 miles per hour, Scobell came directly at him and the car
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caught Peglow’s right leg and twisted him, spun him and threw him off towards a tree.
Peglow testified that the tree was 5 or 6 feet away from the point where he was stand-
ing. Peglow testified that he went to the hospital “because I could not get hold of no
doctor that night.” He testified that he was given medicine to deaden the pain.
Peglow testified on cross-examination that it was June 12 that he went to the hospital
and that the injury was to his right knee. Peglow testified in Police Court and the
Grand Jury. Employee John E. Williams testified that on June 5 he was alone on
the picket line talking to a driver of a truck who had some bottles to deliver to the
Scobell Company from another company in Rochester. Williams had stopped ‘that
driver to tell him the Scobell employees were on strike when George Scobell ap-
proached in an automobile from the plant. While Williams was standing talking to
the driver of the truck, Scobell’s automobile approached from the rear and came in
contact with his left leg and pinned Williams against the truck so that the truck-
driver moved his truck to release him. Nothing was said by Williams to Scobell nor
by Scobell to Williams. Williams testified that he was not hurt and that Scobell’s
automobile came to a stop when it touched him.

In view of the fact that the Genera! Counsel has introduced uncontraverted testi-
mony that on 3 separate occasions, George Scobell operated his automobile once in
such a way as to frighten pickets on May 24 and on 2 other occasions in such a way
that his automobile came in bodily contact with other pickets, I find that the Com-
pany through George Scobell’s operation of an automobile on the dates specified
interfered with, restrained and coerced its employees in violation of Section 8 (a) (1)
of the Act. The fact that the Grand Jury returned a No Bill for one or all of these
incidents is not controlling. The proof required to establish interference, restraint
or coercion violative of Section 8 (a) (1) of the Act is not necessarily the equivalent
of the proof which a Grand Jury may require before it hands up an indictment.

I find that the foregoing violations of Section 8 (a) (1) of the Act did not prolong
the strike nor convert it from an economic strike to an unfair labor practice strike.1®
The General Counsel has introduced no evidence from which it could be inferred
that there is any causal relationship between the unfair labor practices and the
prolongation of the strike. The purpose of the strike was to have Spallato, Joshua
and David Whitaker reinstated and for recognition of the Union as bargaining agent.
I find it difficult to believe that the strike for such purposes was prolonged or con-
verted to an unfair labor practice strike by the aforesaid 8 (a) (1) violations in view
of the fact that the strike was for reinstatement of Spallato and the two Whitaker
brothers and for recognition of the Union. The strike in my opinion began and has
continued (at the time of the hearing it was still in progress) for such reinstatement
and for recognition uninfluenced in any way by the 8 (a) (1) violations which
occurred during the strike. .

Case No. 3-CC-68

Violations of Section 8 (b) (4) (A) and (B)

The complaint alleged that since on or about May 17 the Union has followed
Scobell’s truck to the premises of various Scobell customers, including without
limitation Yawman, Photo, and Roehlen and has picketed the premises of said’
customers with a picket sign upon which appeared the following:

Teamsters
Local 118
Picketing
Here
against
Scobell
Chemical Co
Truck Only

AFL-CIO 16

and that in connection with said picketing the Union’s pickets requested employees
of Scobell’s customers not to accept, receive, or handle Scobell’s products, and that
by such picketing and by other means, including orders, directions, instructions, and

18 See, Harcourt and Co., Inc., quoted supra.
16 The lettering on the sign was in black, except that the words ‘‘Picketing Here” and
“Truck Only” were in red.
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)

appeals, the Union has engaged in, and induced and encouraged employees of
Yawman, Photo, Roehlen, and of other employers to engage in strikes or concerted
refusals in the course of their employment to use, manufacture, process, transport,
or otherwise handle or work on goods, articles, materals, or commodities, or to
perform services. The complamt further alleged that the objects of the Union’s
conduct as above set forth was (1) to force or require Yawman, Photo, Roehlen,
and other employers and persons to cease doing busimess with Scobell; and (2) to
force or require Scobell to recognize or bargain with the Union as the collective-
bargaining representative of Scobell’s employees although the Union has not been
certified as the representative of such employees 1n accordance with the provisions of
Section 9 of the Act. The complaint further alleged that by the acts described
above carried out for the object (1) above, and by each of said acts, the Union has
engaged in and is engaging m unfair labor practices within the meaning of Sec-
tion 8 (b) (4) (A) of the Act, and by the acts described above, carried out for the
object (2) above, and by each of said acts, the Union has engaged in and is engag-
ing in unfair labor practices within the meaning of Section 8 (b) (4) (B) of the Act.

It was stipulated that Scobell Chemical Company, Inc. (the primary employer) is
a New York corporation and at all times material herein has been engaged in
Rochester, New York, in the wholesale distribution of chemicals and related products
and is engaged in interstate commerce and sold theremn products in excess of the
amount required by the Board for the purpose of establishing jurisdiction; that
Chauffeurs, Teamsters and Helpers Local No. 118, International Brotherhood of
Teamsters, Chauffeurs, Warehousemen and Helpers of America, AFL-CIO, is a
labor organization within the meaning of Section 2 (5) of the Act; that since on
or about March 29, the Union has demanded that Scobell recognize and bargain
with 1t as the representative of Scobell’s warehouse and truckdriver employees, and
in connection therewith the Union has been on strike against Scobell and has
picketed its premises at Rochester, New York, at which Scobell’s employees report
daily for the performance of services for Scobell, and that at no time material
herein has the Union been certified as the representative of Scobell’s employees
under the provisions of Section 9 of the Act.

It was further stipulated that if witnesses were called by the General Counsel
they would testify that the Union had followed the Scobell trucks to the premises
of various Scobell customers, including without limitation Yawman & Erbe, Photo,
and Roehlen. The Union however does not admit that the premises of said cus-
tomers were picketed, although the Union does admit that the Union did picket a
truck (belonging to Scobell) that was in the vicinity of the above plants with a
picket sign as described above. The Union further conceded that if called by the
General Counsel, witnesses would testify that employees within the meaning of the
Act of both Yawman and Photo companies saw the pickets and saw the signs, and
that further if employees of Photo were called they would testify they actually saw
and read the sign. The Union further conceded that it picketed the front, in front
of the Scobell truck, in and about the premises of the secondary employers, but did
not picket the place as that was not its intention; that its intention was only to picket
the truck but not the premises. The Union conceded that pickets followed the
Scobell truck to the premises of Yawman, Photo, and Roehlen and the pickets with
the above-described signs on them were standing at the entrance waiting for the
truck to come out. A question is thereby raised as whether those acts can be
interpreted as the Union picketing the premises of secondary employers or only
picketing the Scobell truck.

It was further stipulated that there is no evidence to establish that the pickets
stood near the premises after the Scobell truck had left. It was further stipulated
that at all times herein Anthony Cuseo was bustness representative of the Union and
an agent for the Union; and that Ernest Moyer was president of Local 118.

The Union has collective-bargaining agreements with all the secondary employers
named herein which contains the following protection of rights clause in article IX:

It shall not be a violation of this Contract and it shall not be cause for dis-
chargé if any employee or employees refuse to go through the picket line of a
Union or refuse to handle unfair goods. Nor shall the exercise of any rights
permitted by law be a violation of this Contract. The Union and its members,
individually and collectively, reserve the right to refuse to handle goods from
or to any firm or truck which is engaged or involved in any controversy with
this or any other Union; and reserve the right to refuse or accept freight from
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or to make pickups from or deliveries to establishments where picket lines,
strikes, walk-outs or lock-outs exist.

The term “unfair goods” as used in this Article includes but is not limited to,
any goods or equipment transported, interchanged, handled, or used by any
carrier, whether party to this Agreement or not, at any of whose terminals or
at any of whose places of business there is controversy between such carrier or
its employees on the one hand, and a labor union on the other hand; and such
goods or equipment shall continue to be “unfair” while being transported,
handled or used by interchanging or succeeding carriers, whether parties to this
Agreement or not, until such controversy is settled.

The collective-bargaining agreements with the secondary employers referred to

herein provided:
Article III—Stewards

The Employer recognizes the right of the Union to designate a job steward and
alternate to handle such Union business as may from time to time be delegated
to them by the Union. Job stewards and alternates have no authority to take
strike action or any other action interrupting the Employer’s business in viola-
tion of this Agreement, or any action in violation of law, except as authorized
by official action of the Union. The Employer recognizes this limitation upon
the authority of job stewards and their alternates. The Employer, in so recog-
nizing such limitation shall have the authority to render proper discipline,
including discharge without recourse, to such job steward or his alternate. In
the event the job steward or his alternate has taken unauthorized strike action,
slow down or work stoppage in violation of this Agreement, but before dis-
charging a steward the Employer in every instance shall take the matter up
with the Officers of the Union. Job steward shall be an employee of the
Employer.

Following the refusal of the Company to recognize the Union on March 29, the
Union called a strike against the Company and established a picket line on.March
30. The picketing of the Company continued thereafter and as already stated above
was still in effect on December 3. During the strike the employees of the Company
who did not join the strike have crossed the picket line daily in going to and
from work and in performing their work.

The Union contends that the Board has not jurisdiction to entertain this complaint
in view of the fact that the General Counsel has introduced no evidence concerning
the amounts of interstate business, if any, the secondary employers referred to in
the complaint, have transacted. This contention is without merit in view of the
fact that since the primary employer, Scobell Chemical Company, Inc., is within the
jurisdictional amounts established by the Board, the Board has jurisdiction of the
subject matter involving the secondary employers. The Board has taken jurisdiction
where the primary employer alone meets the jurisdictional standards. Sand Door
& Plywood, 113 NLRB 1210 at 1212 enfd. sub nomine \N. L. R. B. v. Local 1976,
241 F. 2d 147 (C. A. 9), certiorari granted 78 S. Ct. 13. ., I accordingly find that
the Board has jurisdiction therein.

On May 22, a Scobell truck with a driver and a helper on it arrived at the
premises of Photo Color Process Company, and while Clavin R. Gliem, Roy Hoyt,
and George Bebe who were employees of Photo were unloading the Scobell truck,
they noticed two pickets on the street, 20 feet from and outside the Photo gate
walking up and down across and in front of the Photo driveway. The pickets
wore signs lettered as described above. Gliem testified he heard one of the pickets
say something as to why they did not get chemicals from somewhere else and
inquired if they were going to unload the truck for the scabs. Gliem testified he
was not interested in what the sign said that the pickets were wearing and he did
not read it. The truck was unloaded and when it left, the pickets entered their car
and followed the truck. Wilbur C. Hoyt, employed by Photo as a nickelodeon
plater, was: standing in the yard and he asked the pickets if they ever worked 17
and they replied by asking if he was going to let that scab unload the truck.

The record shows that at all times material herein, the pickets had an adequate
place in which to picket the primary employer, Scobell, and were enabled to pub-

7 Hoyt explained he was just “clowning around” with them by that remark.
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licize their dispute to the employées who continued to work and to the public. The
Board has held that where, as here, 1n furtherance of its recognition strike against
a primary employer, the Union has followed trucks of the primary employer to
sites of neutral employers and picketed those sites, the picketing was per se violative
of Section 8 (b) (4) (A) and (B) because the primary employer had a fixed
place of business in the area which could be and in fact was picketed so as to expose
all the employees of the primary employer for a substantial part of their working
day to any message sought to be conveyed by the picketing. (International Broth-
erhood of Teamsters, etc. Local No. 659 (Ready Mixed Concrete Company), 117
NLRB 1266.) On the basis of the entire record,!® I accordingly find that by such
picketing of the Scobell truck at the premises of the neutral employers of Yawman,
Photo, Roehlen, and other neutral employers the Union violated Section 8 (b) (4)
(A) and (B) of the Act.

Further Allegations in the Amended Complaint

In April 1957, Henry Wertman, the terminal manager of Penn Yan Express
Company, was told by someone who came into his office not to give freight to a
Scobell truckdriver. Wertman testified he thereupon telephoned to the union office
but does not remember whether he talked with Ernest Moyer or someone else;
that he asked whether he should give Scobell its freight and was told not to, and
that he did not give the Scobell driver the freight. I find no violation of Section
8 (b) (4) (A) and (B) of the Act in such a situation, as there is no evidence that
the Union dealt with the employees of Penn Yan Express Company. Other testi-
mony that the employees of Penn Yan were asked not to give the Scobell driver the
freight is nothing more than uncorroborated hearsay which I reject.

On or about August 23, Raymond Werner, a truckdriver for Boulter Carting Co.,
Inc., and also a barn steward for the Union, was told by Ernest Moyer that there
was a traller in the yard that had a hot cargo for Scobell and not to touch it.
Werner followed Moyer’s instructions. While inducement of a single employee to
stop work does not constitute illegal inducement 1° the Board has held that a directive
by the Union’s business agent to a union steward on the job, regarding nonumon
material was unlawful, because inducement directed at a union steward can rea-
sonably be expected to be hikewise transmitted to fellow employees.?2 On the same
day, Werner called Peter Le Breth, a truckdriver for Boulter, over to Ernest Moyer
who asked Le Breth what company owned the trailer in the yard and which company
was hauling it. Moyer asked that the freight in the trailer not be delivered.
Le Breth testified that Moyer did not explain where the freight was going; asked
only that it not be delivered. I find that by Moyer’s statements to employees Werner
and Le Breth, the Union violated Section 8 (b) (4) (A) and (B) of the Act. Such
conduct had as 1ts object forcing Boulter to cease doing busmness with Scobell in
order thereby to force or require Scobell to recognize or bargain with the Union
although the Union was not certified as the collective-bargaining representative of
Scobell’s employees in accordance with the provisions of Section 9 of the Act.

On or about August 29, William T. Boulter, president of Boulter Carting Com-
pany, which handles freight for various local companies in and out of Rochester,
New York, had a conversation with Ernest Moyer on the Boulter loading dock in
which Moyer told him he had a shipment of empty drums on a trailer owned by
Buffalo Delivery consigned to Scobell which was not to be moved. During the
conversation, Moyer said “You would not want a strike here, would you?” After
discussion with Moyer, Boulter agreed the drums would not be delivered to Sco-
bell.2t Later in the day about 4 p. m., Boulter informed Werner the barn steward
that he had promised Moyer that the shipment would be returned to Buffalo, I

18 The Union called no witnesses at the hearing

1 See, Local 450, International Union of Operating Engineers, AFL-CIO (W J Hedrick
and H. W. Marschall, Jr., d/b/a Industrial Pawnters and Sandblasters), 117 NLRB 1310.

20 Local 1016, Umted Brotherhood of Carpenters & Jowners of America, AFL-CIO et al
(Booher Lumber Co, Inc), 117 NLRB 1739.

2t Boulter also testified that employees Peter Le Breth, Ray Werner, and Earl Burrows
were on the dock at the time of the conversation with Moyer but the record does not show
whether they were 1 a position to hear the conversation In view of the fact that
Boulter testified that he informed Werner, the barn steward, later at 4 p m. of his
promise to Moyer not to deliver the freight to Scobell that would 1ndicate that the three
employees were not included 1n nor overheard the conversation
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find no violation of Section 8 (b) (4) (A) and (B) of the Act in connection with
Moyer’s negotiations with Boulter on August 29 since it did not involve employees
of Boulter on that date.

In Aprl 1957, Ernest Moyer telephoned to Robert Alianell, terminal manager
of Endres Delivery, and told him that Scobell’s freight was hot cargo which was
not to be delivered or Scobell allowed to pick it up. Alianell said “okay and that
was it.” Alanell then held the Scobell freight on the dock and it appears from all
the testimony that Scobell freight was not handled thereafter by Endres Delivery
employecs by direction of their employer pursuant to the Union’s request to the
employer not to handle it. This 1s supported by the testimony of PDarling that
Robert Ahanell had mstructed him (a barn steward for the Union) not to handle
Scobell freight. The complamt therefore with respect to Endres Delivery should
be dismissed since there was no union-induced refusal by employees to handle
Scobell freight.

On or about August 21, Anthony Cuseo brought Joseph Arilotta, who was a
driver for Endres Delivery from Endres Dock into the office of Robert J. Alianell,
the terminal manager (Cuseo was also accompanied by George Spallato) and Cuseo
asked what had happened to Scobell’s goods that were on the dock. Alianell in-
formed Cuseo that he did not know anything about the goods. Cuseo then told
him, “I am promising you, I am not threatening you, I personally will walk the
picket line. We will strike this place. Eight or nine other carriers are cooperating.
Why don’t you?” Alianell again replied that he knew nothing about Scobell’s goods.

On or about August 25, Cuseo went to Alianell’s office and again brought with
him driver Arilotta and asked about 4 or 5 du Pont drums on the dock that were
going to Scobell. Alianell had already marked the freight bills to return the drums
to Buffalo to comply with the Union’s request not to handle Scobell goods, where-
upon Cuseo left the office.

find no violation of Section 8 (b) (4) (A) and (B) with respect to the fore-
going incidents of August 21 and August 25. The fact that they occurred in the
presence of one employee (Arilotta) is insufficient to establish a violation of the
Act; and further, Endres Delivery employees were not handling Scobell goods, as a
result of Alianell having instructed Endres Delivery employees not to deliver any
Scobell freight. .

During the second week in September, Ernest Moyer, at a union meeting, told
Wilber Darling who was a union barn steward employed as a truckdriver for Endres
Delivery, that he was not to pick up or deliver Scobell freight; that it was hot cargo.
Darling thereafter explaincd to Endres’ employces who were at work that they
were not to handle the freight as it was hot cargo. I find no violation of the Act
in view of the fact that Robert Alianell, terminal manager for Endres Delivery, had
already instructed him not to deliver any Scobell freight before that and Darling
was following instructions from his employer.

In the spring of 1957, Aldo Polidori who was a truckdriver for Mushroom
Transportatton, Inc., and also a barn steward for the Umion, telephoned to Anthony
Cuseo after one of the drivers for Mushroom had returned with undelivered goods
for Scobell because of the picket line. Cuseo told Polidori there was a strike at
Scobell’s and to keep all Scobell freight on the dock and to inform his employer
not to dcliver Scobell freight because there was a picket line at Scobell’s and their
freight was “unfair goods.” Polidori reported that to the Mushroom Company
dispatcher. Polidori thereafter talked to the employees mn a group when they
asked him what was the procedure with regard to Scobell and he tcld them Scobell
goods were “unfair goods” and he did not think under the contract that Mushroom
could force the men to give Scobell the freight. I find no violation of the Act by
Cuseo directing Polidor: to inform his employer not to handle Scobell freight even
though Polidori was a steward for the Union. I further find no violation of the
Act when the employees questioned Polidori and he told them Scobell goods were
“unfair goods” and offered his opinion that he did not think the employer could
force the employees, under the contract, to give Scobell the freight.

My findings where made above that the Union violated Section 8 (b) (4) (A)
and (B) are based on the conclusion that union inducement of employees not to
handle or work on goods that would otherwise be proscribed as a secondary boy-
cott by Section 8 (b) (4) (A) of the Act is not rendered lawful because the em-
ployers and the Union herein have agreed by contract that the employees shall not
be required to handle goods considered to be “unfair” goods. General Drivers,
Chauffeurs, Warehousemen and Helpers Union, Local No. 886, AFL-CIO, 115
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NLRB 800; Sand Door and Plywood Co., 113 NLRB 1210. Both cases have now
been argued before the Supreme Court and we are awaiting the court’s decisions.
Although there are decisions supporting the Union’s position in this matter,?? the
Board has ruled that the Trial Examiner’s duty is to apply established Board prece-
dent which the Board or the Supreme Court has not reversed. Novak Logging
Company, 119 NLRB 1573 and cases cited.

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

The activities of the Company set forth in section III, above, occurring in con-
nection with the operations of the Company described in section I, above, have a
close, intimate, and substantial relation to trade, traffic, and commerce among the
several States and tend to lead to labor disputes burdening and obstructing commerce
and the free flow thereof.

V. THE REMEDY

Having found that the Company has engaged in unfair labor practices violative
of Section 8 (a) (1) of the Act, I shall recommend that it cease and desist there-
from, and take certain affirmative action designed to effectuate the policies of the Act.

Having found that the Union has engaged in activities violative of Section 8 (b)
(4) (A) and (B) of the Act, I shall recommend that 1t cease and desist therefrom,
and take certain affirmative action designed to effectuate the policies of the Act.

Upon the basis of the above findings of fact, and upon the entire record in the
case, I make the following:

CONCLUSIONS OF Law

fifx S;obell Chemical Company, Inc., is engaged in commerce within the meaning
of the Act.

2. Teamsters, Chauffeurs and Helpers Local Union No. 118, International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers, is a labor or-
ganization within the meaning of Section 2 (5) of the Act.

3. All truckdrivers and warehousemen employed by the Company at its Rochester
plant, exclusive of office clerical employees, salesmen, guards, professional employees,
and supervisors as defined in the Act, constitute a umt appropnate for the purposes
of collective bargaining within the meaning of Section 9 (b) of the Act.

4. By interfering with, restraining, and coercing its employees in the exercise of
rights guaranteed in Section 7 of the Act, the Company has engaged in and is en-
gaging in unfair labor practices within the meaning of Section 8 (a) (1) of the Act.

5. By inducing and encouraging employees of employers, including Photo Color
Process Company, Yawman & Erbe Mfg. Co., Roehlen Engraving Works, Inc., and
Boulter Carting Co., Inc., to engage in a concerted refusal in the course of their
employment to handle, transport, or work on products or freight of Scobell Chemical
Company, Inc., and/or to perform services for their respective employers, with the
object of (a) forcing and requiring such employers to cease doing business with
Scobell Chemical Company, Inc., and (b) forcing and requiring Scobell Chemical
Company, Inc., to recognize and bargain with the Union as the collective-bargaining
representative of their employees, although the Union has not been certified as such
representative in accordance with the provisions of Section 9 of the Act, the Union
has engaged n unfair labor practices within the meaning of Section 8 (b) (4) (A)
and (B) of the Act.

6. The aforesaid unfair labor practices are unfair labor practices affecting com-
merce within the meaning of the Act.

7. The Company has not violated Section 8 (a) (3) and (1) of the Act as alleged
in the complaint with respect to George Spallato, Joshua Whitaker, and David
Whitaker.

8. The Company has not violated Section 8 (a) (5) and (1) of the Act as alleged
in the complaint.

[Recommendations omitted from publication.}]

23 Originally, the Board held that the “hot-cargo” clause was a defense (Henry V.
Rabouwin, d/b/a Conway’s Express, 87 NLRB 972, 981-983, affirmed 195 F 24 906, 912
(C A. 2); Pittsburgh Plate Glass Company, 105 NLRB 740) and it has been upheld by
the District of Columbia and the Second Circuits (General Drivers, etc., Local No. 886 v.
N.L. R B, 247TF, 24 71, (C. A, D. C.), reversed and remanded 357 U, § 93 (June 16,
1958). Milk Drivers Local Union No. 838 v. N. L. R, B., 245 F. 24 817 (C A. 2), reversed
357 U. S. 845 (June 23, 1958).
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